
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



358 MUT. BENEFIT LIFE INS. CO. v. HIGGINBOTHAM. 

or proceeding shall be allowed or maintained against such sheriff, 
for or by reason of his having obeyed any such writ or order." 
By section 2 it is enacted that " this act shall take effect immedi- 
ately." The sheriff is not liable for a mere involuntary escape, as 
where the prisoner accidentally or involuntarily goes beyond the 
liberties, bounded only by an imaginary line, and returns immedi- 
ately, before action brought : Ballon v. Kip, 7 Johns. (N. Y.) 175 ; 
Kip v. Babcock, Id. 178 ; Peters v. Henry, 6 Id. 121. 

Hugh Wbightman. 
New York. 

(2b be continued.) 



RECENT AMERICAN DECISIONS. 

Supreme Court of the United States. 

THE MUTUAL BENEFIT LIFE INSURANCE COMPANY v. 0. 0. 
HIGGINBOTHAM, Administrator of MARTHA J. DAY. 

A policy of life insurance having been determined by the failure to pay the pre- 
mium falling due July 16th, the insured, on October 1st, applied for a reinstate- 
ment of the policy, gave a physician's certificate as to his health and paid the pre- 
mium to an agent, who forwarded the application and certificate to the company ; 
the company reinstated the policy and sent its receipt, dated as of the preceding 
July 16th, to the agent, who, on October 14th, delivered it to the insured : Held, 
that the representation of the insured as to his health on October 1st was not con- 
tinuous, and that in the absence of any representations on the 14th, a failure to 
communicate any change of condition of health between the 1st and that date did 
not constitute a misrepresentation. 

The preliminary proofs presented to an insurance company, in compliance with 
the conditions of the policy, are admissible as prima facie evidence of the facts 
stated therein against the insured. 

An admission must be taken as an entirety, with its qualifications making for, 
as well as against, the party making it. 

Insurance Co. v. Newton, 22 Wall. 32, followed. 

In error to the Supreme Court of the District of Columbia. 

This was an action by Mrs. Martha J. Day against the Mutual 
Benefit Life Insurance Company, incorporated by the state of New 
Jersey, to recover the amount of a policy of insurance, issued to 
Mrs. Day upon the life of her husband, Dr. Richard H. B. Day, 
of Washington, in which judgment was rendered against the com- 
pany for the amount insured, $5000, and interest. 

The policy, dated the 16th of July 1869, was for life, and stipu- 
lated for the payment of the annual premium of $ 137.50, on or 
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before twelve o'clock on the 16th day of July in every year, and 
provided that " in case the said premium shall not be paid on or 
before the several days hereinbefore mentioned for the payment 
thereof, at the office of the company, in the city of Newark, or to 
agents, when they produce receipts signed by the president or the 
treasurer, then, and in every such case, the said company shall not 
be liable to the payment of the sum insured, or any part thereof, 
and this policy shall cease and determine." 

The first premium was duly paid, but when the next premium 
became due, on the 16th of July 1870, it was not paid. In the 
following October, Dr. Day made application to the company for 
the reinstatement of the policy, and the company consented to rein- 
state it upon the conditions and in the manner following : — 

On the 1st of October 1870, Dr. Day paid the premium to the 
agent of the company at Washington, and received a receipt for 
the same. At the same time he gave to the agent his certificate 
of health, and the physician of the company signed his certificate 
of examination, which were forwarded to the company at Newark, 
New Jersey. The policy was renewed, and the renewal receipt 
was sent by the company to its agent October 12th 1870. This 
receipt was dated July 16th 1870, and was given to Day on the 
14th of October. On the 22d day of January following Dr. Day 
died. 

Frederick T. FrelingTmysen and J. Hubley Ashton, for plain- 
tiff in error. 

A. Cr. Riddle and Francis Miller, for defendant in error. 

The opinion of the court was delivered by 

Hunt, J. — Eleven special pleas are interposed, to which it is not 
necessary particularly to refer, as the questions to be decided arise 
upon the rulings of the judge at the trial, made upon points not 
connected with the pleadings. The chief subject of contention 
arises upon the refusal of the judge to charge as requested by the 
defendant in the following prayers : — 

1. If the jury find from the evidence that the certificate of health 
in evidence was made by Dr. Day, the insured, on or about the 1st 
of October 1870, and by him delivered to the agent of the defend- 
ant, at Washington city, and by such agent sent to the principal 
office of the defendant, at Newark, New Jersey, and that the 
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receipt in evidence, dated July 16th 1870, was thereupon forwarded 
from the main office of the defendant to its agent at Washington 
city, and by him delivered to the insured on or about the 14th day 
of October 1870, and that between the time when the said certifi- 
cate was made and the time of the delivery of said receipt to the 
insured, Dr. Day had had any derangement of health, and did not 
disclose that fact to the agent of the defendant when the receipt 
was handed to him by the agent, or before, they will render a ver- 
dict for the defendant upon the sixth plea. 

2. On refusing to instruct the jury as prayed by defendant, as 
follows : If the jury find from the evidence that when the certificate 
in evidence, dated October 1st 1870, was given to the agent of the 
defendant at Washington city, the latter was not authorized to and 
did not assume to reinstate the policy in suit, but accepted the 
premium and forwarded the certificate to his principal, and that 
the receipt in evidence, dated July 16th 1870, was then in the 
home office of the defendant, in New Jersey, and that said receipt 
was forwarded to the agent of the defendant on or about the 12th 
day of October 1870, and by him delivered to the insured on or 
about the 14th day of the same month ; and if the jury further 
find that after the date of said certificate, and before the delivery 
of said receipt to the insured, the insured had had any derangement 
of health, or that at the time of the delivery of said receipt to him, 
he was not in sound health, they should render a verdict for the 
defendant. 

The state of Dr. Day's health during the summer and autumn 
of 1870 was the subject of contradictory testimony. The defend- 
ant gave evidence tending to prove that he was compelled by ill- 
health to give up his business as a teacher on the 18th of Octo- 
ber 1870, that for several weeks prior to that time he was much 
debilitated, and was conscious of that fact; that in November he 
had the consumption, of which he died in January, and that he 
was in feeble and disordered health from the spring of 1869 until 
his death. The plaintiff, on the other hand, gave evidence tending 
to show that he was in sound health till the latter part of October 
1870, and that he did not have the consumption until the month 
of November 1870. 

The exceptions we are to consider assume that on the 1st day 
of October 1870, when he presented his certificate of health to 
the agent at Washington, Dr. Day was in a condition of health 
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that made him a satisfactory subject for the reinstatement or con- 
tinuance of his policy of insurance. 

It is contended that between the time of thus making and pre- 
senting his certificate to the agent and the date (fourteen days later) 
on which the agent delivered to him the receipt by which his in- 
surance policy was continued in force until July 16th 1871, there 
had been a change in his health which would have caused the re- 
jection of his application to continue the policy had such change 
been made known to the company, and that the failure to make 
known such change was a fraud, which invalidated the policy thus 
renewed or continued. 

It is not contended that there were any false representations 
made on the 14th of October, or any devices or contrivances to 
deceive the company. No affirmative action on that occasion is 
complained of. . The contention is that the representation made on 
the 14th of October was a continuing one, from the time it was 
made till the delivery of the renewal receipt on the 14th, and that 
if not true at the latter date, the contract was avoided. 

In reaching a conclusion on this point, we may notice ; first, 
that no inquiry was made of Day or demand for information as to 
his condition between the 1st and the 14th of October. The com- 
pany was particular and specific in its inquiries as to his condition 
on the first of the month, and required prescribed forms of evidence 
as to that condition. There it stopped, and neither by expression 
or by implication intimated a desire for later information. 

It is to be observed, secondly, that the issuance made to him on 
the 14th of October relates back to the 16th of July in the same 
year. The certificate reads : 

" Policy No. 59,687, on the life of Richard H. B. Day, is here- 
by continued in force for one year from date (July 16th 1870), 
settlement of the premium having been made as per margin." 

The settlement in the margin showed the payment of $137.50, 
being the amount of the premium of insurance for one year on the 
sum of $5000, as stated in the original policy of insurance. 

It will be observed, thirdly, that the distance between Washington 
and Newark is about two hundred miles only, and that the certifi- 
cates of Dr. Day's health and the application, which were for- 
warded by the agent to the company at Newark, would, in the 
ordinary course of the mails, reach the office at Newark on the 
morning or during the day of the 2d; that all the forms 
Vol. XXVI.— 46 
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of the company to authorize a renewal were complied with, and 
that the risk was such as the company would accept as a desirable 
one, and that the receipt for the renewal was received in Wash- 
ington on or about the 14th of October, and was on that day deliv- 
ered to Dr. Day. 

The prayer of the insurance company did not include a request 
that the jury should determine, as a matter of fact, whether, upon 
the evidence submitted, the representation was or was not a con 
tinuous one ; whether the contract was consummated on the 14th 
of October, or by relation on the 1st of October ; but the judge 
was requested to charge, as a matter of law, that the representation 
was a continuing one. 

The facts referred to, we think, show that, although actually 
completed on the 14th of October, the jury would have been war- 
ranted in finding that the contract was understood and intended by 
the parties to take effect by relation as of the 1st of that month. 
The money was paid to the agent at Washington on that day. The 
insurance was post-dated, so as to include that day. The full 
amount of the premium for one year was paid by the applicant, 
viz., $137.50. The company cut off the insured from two and a 
half months of his policy when they issued it on the 1st of October, 
and dated it as of July 16th, although taking payment of the pre- 
mium for a year. We think that they did not necessarily intend 
to cut off an additional fourteen days, but may have meant it to be 
as of the date when the insured paid his money and presented a 
risk that they were willing to take, and of the time that it would 
have taken effect, if they had responded without a delay of two 
weeks. Had it been otherwise, we cannot conceive how the saga- 
cious business men who control this company would have assented 
to the delivery of the policy without inquiry as to the intermediate 
time. More than three months elapsed before Day's death, monthly 
returns being made by the agent, and the company must have 
known and assented to the delivery of the renewal receipt not only, 
but to the fact that there had been no inquiry or information as to 
Day's health after October 1st. The jury might account for it on 
the theory that the whole contract was intended to be and was as 
of October 1st, and that it spoke from that date. 

There is every indication that Day thus relied upon that contract, 
nor is there any reason to believe that he intended to deceive or to 
conceal. The company made inquiries to its own satisfaction, so 
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far, in such direction, upon such points, and within such periods as 
it thought proper. It was not for him to advise the company 
of what it should do, or to volunteer information which it did not 
seek. He paid his money, delivered his certificate, received the 
renewal when the company chose to give it, found upon examina- 
tion that it covered the whole period from the July preceding. He 
lived in the same town with the agent, and received no suggestion 
from him that anything further was expected, and was warranted 
in assuming that his contract was intended to take effect from an 
earlier period than its actual delivery. He probably died in the 
honest belief that he had thus provided for his widow. It would 
be far from good faith to his representatives, should it now be held 
otherwise. 

In (Jolt v. The Phoenix Fire Ins. Co., 54 N. Y. 597, it is said : 
" The defendant must not be made liable where by the terms of the 
contract it is fairly exempted, however harsh the result may appear ; 
nor can it be excused where the exemption is claimed upon a strict 
and rigid interpretation of words without regard to the circum- 
stances surrounding the transaction, and the apparent intent of the 
parties." See also Tipton v. Fertner, 20 N. Y. 423. 

In May on Ins., sec. 190, it is laid down : " Where renewals are 
made upon the statements in the original application, whether the 
truth of the statements is to be tried by the circumstances existing 
at the time of the renewal or at the time when the original appli- 
cation was made, is a question upon which the authorities do not 
agree, some taking the view that a renewal makes a new contract, 
and others that it merely continues the old one. Special circum- 
stances, however, seem to control the decision, according as these 
circumstances indicate the intent of the parties." 

If we assume it to be true, as a general proposition, that the 
policy speaks from the date of its issue, and that the obligation of 
the applicant to make a full disclosure continues down to the com- 
pletion of the contract, and that the occurrence of a material change 
before the contract is consummated must be communicated to the 
company, we do not advance essentially in the case before us. The 
question recurs, when was the contract of Dr. Day consummated ? 
If on the 14th of October, when the renewal receipt was delivered, 
as the company contends, then the rule mentioned bars the plain- 
tiff's right to recover. If, as the plaintiff contends, the contract 
by the intention and understanding of the parties relates to the 
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1st of October, when the premium was paid by the applicant, and 
the certificate of health presented and transmitted, or to a point of 
time within a few days thereafter, within which the company ought 
to have examined and to have accepted a risk in all respects suit- 
able to be accepted within its own rules, then the general rule 
quoted is not applicable. The case is governed by different princi- 
ples. It is not necessary, therefore, to question the principle 
assumed in the authority quoted, or to examine the cases cited to 
sustain it. 

We are of the opinion that the exceptions to the charge of the 
judge, upon the theory that the representations by Dr. Day were 
made on the 14th day of October, or that concealment was then 
practiced by him, on the ground that the previous representations, 
necessarily and as a matter of law, were continuous, and that the 
contract was consummated on that day, cannot be sustained. It 
was a question proper under all the circumstances for the considera- 
tion of the jury. If they had found for the plaintiff, we are of 
the opinion that the verdict would not have been vacated as being 
without or against the evidence. 

In many English companies a formal acceptance of the proposal 
for insurance is issued. In some companies this acceptance is 
unconditional, so that the premium be paid within the month, the 
letter of acceptance running to the effect that the proposal has been 
accepted, and that a receipt is ready at the office for the premium, 
upon the payment of which the assurance will commence, but that 
if the same be not paid within thirty days a reappearance and fresh 
certificate will be required. In other companies the acceptance is 
qualified by the condition not only that the insurance shall not com- 
mence till the payment of the premium, but that no material change 
shall have occurred prior thereto : Bunyon, p. 58, cited in Bliss, 
sect. 99. 

The practice is not uniform, and there is nothing remarkable in 
allowing a certificate of health to stand good for thirty days, no 
reappearance or examination for that interval being required. 

Among the cases relating to this subject the following may be 
referred to as showing the effect of the contract by relation, and 
that the consummation of the contract does not necessarily depend 
upon the delivery of the policy. 

In Lightbody v. N. Am. Ins. Co., 23 Wend. 24, it was held 
that a policy bearing date on the day the premium is paid takes 
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effect by relation from that day, although the policy be not delivered 
for several days afterwards. In this case the buildings were burned 
on the day after the premium was paid, and before the policy was 
delivered. 

In Perkins v. Wash. Ins. Co., 4 Cowen 465, the rule was ap- 
plied in a case where the agent was authorized to make insurances, 
" provided the office shall recognise the rate of premium and be 
otherwise satisfied with the risks," it was held that the company 
was bound to issue a policy where the insurance was a proper one 
and the premium was paid or tendered, although before the premium 
was received at the home office the property was consumed by fire. 

In Chase v. Hamilton Ins. Co., 22 Barb. 527, the agent for- 
warded a proposition for insurance, which was altered by the com- 
pany, and the alteration communicated to and accepted by the 
applicant, and the premium paid to the agent. Held, that the 
company was bound to issue its policy and was liable for the loss. 

In Insurance Co. v. Webster, 6 Wall. 129, the party having 
received his policy, it was held that he was not affected by after- 
wards signing a memorandum that the insurance was to "take 
effect when approved by E. D. P., general agent." See, also, 
Cooper v. Pacific M. L. Ins. Co., 3 Big. Ins. R. 656 ; 7 Nevada 
616 ; Carpenters. M. S. Ins. Co., 4 Sand. Ch. 408 ; Am. Horse 
Ins. Co. v. Patterson, 28 Ind. 17 ; Bliss sect. 172 ; City of Da- 
venport v. Peoria M. $■ F., 17 Iowa 276 ; Lefavour v. Ins. Co., 
1 Philadelphia 558. 

Second objection. At the close of his charge, the judge in- 
structed the jury as follows : " That the plaintiff is not responsible 
for or in any way affected by, any of the statements in Dr. White's 
affidavit, unless the jury find that before and at the time of filing 
it with the agent of the company, she had actual knowledge of its 
contents, and adopted and used them, as her own declarations. 
That affidavit is her declaration or not, as she knew and was ad- 
vised of it, and procured and approved it." To which instruction 
the counsel for the insurance company then and there excepted. 

In establishing her case at the trial, the plaintiff was bound to 
prove that notice of the death of her husband, Dr. Day, had been 
given to the company, and that a demand of payment of the 
amount claimed, had been made. For that purpose only, she 
offered in evidence the proofs of loss, which had been furnished to 
the company, except the affidavit of Dr. White, forming a part 
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of the same, which she did not offer in evidence. Those proofs 
contained the sworn statement of Mrs. Day herself, the sworn 
statement of Dr. Isaac White, certificates of the clergyman and 
undertaker, and proof of identity by J. F. Patterson. 

These affidavits were all on one paper, and the court required 
that the proofs of loss should be put in as an entirety, that is, that 
all the papers containing the preliminary proofs should be put in 
evidence, and the same were thereupon put in evidence by the plain- 
tiff, including the affidavit of Dr. White. In Dr. White's affidavit, 
thus introduced, occurred the following questions and answers. 
" How long have you known the deceased ? I have known Dr. E. 
H. B. Day seventeen years. How long was deceased sick ? About 
five months. Date of your first visit? November 28th 1870. 
Date of your last ? January 22d 1871. Of what disease did he 
die? Pulmonary consumption." It appeared further that Dr. 
White was not a resident of Washington, but left that city imme- 
diately after making the affidavit mentioned, on the 28th of 
January 1871. 

Mrs. Day testified that Dr. White had not seen her husband 
between September 1869, and the latter part of November 1870. 

The struggle as to Dr. White's affidavit and the ruling upon it 
are quite immaterial. He stated in answer to one-of the questions 
that Dr. Day had been ill about five months, and as he died on the 
22d of January, 1871, this would carry his illness back to the 22d 
of August 1870, of course including all the month of October of 
that year. The insurance company apparently sought the benefit 
of this evidence on the contest in regard to Day's health. 

It is, however, manifest that White's statement was not one of 
personal knowledge, but was upon rumor, or made without sufficient 
reflection. This is evident both from the testimony of Mrs. Day, 
which is entirely unimpeached and uncontradicted, that Dr. White 
did not see her husband during all the year 1870 until the latter 
part of November. Upon this subject she could not well be in 
error. It was equally evident from the statement of White him- 
self that his first visit to Day was on the 28th of November 1870. 

Day's bodily health on the 1st day of October 1870 was satis- 
factory to the company, and the attempt was to show an unfavorable 
alteration between that date and the 14th of the same month. But 
White had not seen him during those fourteen days, nor for months 
before, nor for more than six weeks afterwards. 
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Whether the presentation of the affidavit of White by Mrs. Day- 
made its contents evidence, whether she knew its contents or not, 
whether she did or did not adopt or procure it, was not of the slight- 
est consequence. The paper contained nothing that was legal evi- 
dence upon the point in issue, and a verdict founded upon it could 
not have been sustained. The disposition of the subject by the 
judge was one that could not possibly work legal injury to the 
insurance company. There was, therefore, no error : Starbird v. 
Barrows, 43 N. Y. 200 ; Pepin v. Lachenmeyer, 45 Id. 27 ; 
People v. Brandeth, 36 Id. 191 ; Porter v. Buckman, 38 Id. 211 ; 
Corning v. Troy Iron and Nail Works, 44 Id. 577. 

The effect of facts set forth in preliminary proof as admissions is 
discussed in Insurance Co. v. Newton, 22 Wall. 32. Where an 
agent of the insurance company stated that the proofs were sufficient 
to show the death of the insured but that they showed that he com- 
mitted suicide, it was held that the whole admission must be taken 
together. Where the party or her agent stated in the preliminary 
proofs that the deceased had committed suicide, furnishing the ver- 
dict of a coroner's jury to that effect, and where the narration of 
the manner of the death of the deceased was so interwoven with the 
death of the deceased that the two things were inseparable, it was 
held that the whole was competent to go before the jury. 

We see no occasion to question the positions of that case. 

Upon the whole case we are all of the opinion that the judgment 
must be affirmed. 

The question of the effect and the 243, Rolfe, Ld. Com., said : "Incases 
duration of representations, made in the of insurance a party is required not only- 
course of negotiations for insurance, to state all matters within his know- 
which arises in the principal case is one ledge, which he believes to be material 
of considerable interest and importance, to the question of insurance, but all 
From the nature of the contract of in- which in point of fact are so. If he 
surance, it would seem the insured in conceals anything that he knows to be 
giving to the insurer the information material it is a fraud ; but besides that 
upon which the latter bases his under- if he conceals anything that may influ- 
taking to hold the former harmless in a ence the rate of premium which the un- 
certain event, or to compensate his loss derwriter may require, although he does 
to himself or to his family to the extent not know that it would have that effect 
agreed upon, sho.uld act with the utmost such concealment entirely vitiates the 
candor and frankness. Otherwise an policy." This statement, although obi- 
insurance contract degenerates from an ter, as Dalglish v. Jarvie was not a case 
agreement for a fair indemnity, to the of insurance, and although at first blush 
level of a transaction between sharpers, it seems to press a little severely upon 
In Dalglish v. Jarvie, 2 McN. & Gordon the insured, will on consideration be 
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seen to fairly express the law of the 
subject. The contract on the part of 
the insurer is the result of a careful cal- 
culation of the doctrines of chances ; to 
arrive at this result he is entitled to 
know all the factors which should enter 
into the calculation in each particular 
case ; if then any factor which should 
be known, is suppressed, no matter how 
innocently, by the insured, provided it 
is within his knowledge, he cannot com- 
plain if the entire bargain is declared 
void ; it is merely an application of the 
familiar principle that where, of two 
equally innocent persons, one by his 
negligence or otherwise causes a loss, 
that loss should be borne by the person 
giving the occasion for it, no matter how 
free from the possibility of moral re- 
proach his conduct may be. Accord- 
ingly it is held that the concealment, of 
which the insurer has a right to com- 
plain, need not be wilful, i. e. a wilful 
act of deception by concealment : Brit- 
ish Equitable Ins. Co. v. Great Western 
B. W. Co., 38 L. J. R. 132 (1868) ; 
Vose v. Eagle Life Sf Health Ins. Co., 6 
Cush. 42 ; and where an untrue repre- 
sentation has been made, though made 
innocently, if the person so representing 
afterwards becomes aware of the un- 
truth, he must not allow the other party 
to go on and consummate the contract 
under the impression of its truth, and 
if he does so, the act of suffering the 
other party to continue in error will 
taint the whole transaction with fraud : 
Reynell v. Sprye, 1 De G., M. & G. 
660 (1852). 

This duty to correct any misapprehen- 
sion arising from negligent representa- 
tion and to communicate anything 
which, during the negotiation, comes to 
the knowledge of the one party, which 
might affect the conduct of the other in 
making the bargain, lasts up to the act- 
ual making of the contract, and a failure 
so to communicate will vitiate it. This 
has been held from very early times in 
the history of insurance law. In Ed- 



wards v. Footner, 1 Camp. 530 (1808), 
in a conversation before the policy was 
signed, the broker stated that the vessel 
represented by him was to sail with 
convoy and to carry ten guns and twen- 
ty-five men. No particular mention 
was made of her force at the time of the 
execution of the policy nor was the 
statement embodied therein. She sailed 
with eight guns and seventeen men. 
On the trial, Lord Ellenborough 
said : " But here there is no evidence 
of any conversation upon this subject 
between the parties subsequently to the 
statement that the ship was to carry ten 
guns and twenty-five men, and this hav- 
ing taken place when the insurance was 
talked of, and the terms of it were agreed 
upon, it must be referred to the policy 
and treated as a representation which 
required to be substantially complied 
with on the part of the assured." 

The question was very carefully con- 
sidered in the case of Traill v. Barney, 
4 Giff. 485 (1864). One Mrs. Taylor 
was insured in the Provident Clerks 
Mutual Life Assurance Association (the 
defendant) , which proposed to re-insure 
Mrs. Taylor with the plaintiff's associa- 
tion. Accordingly the secretary of the 
Provident Clerks, on May 10th 1861, 
called on the plaintiff and made the pro- 
position to it, stating that the Victoria 
office had agreed to take a part of the 
risk and that the defendant would itself 
retain 1000/. thereof. Relying on this 
statement, the plaintiff accepted the risk, 
and, on May 18th 1861, the defendaut 
paid the proper amount of premium to 
the plaintiff. After the death of Mrs. 
Taylor the plaintiff discovered that the 
defendant had re-insured all its remain- 
ing risk in the Victoria, and filed a bill 
to cancel the policy. It was proved that 
at the time of the representation, the 
Victoria had offered to take 1000/. risk 
or more on Mrs. Taylor, but that the 
defendants had only intended to give up 
1000/. and to keep the remaining risk 
itself, and that on the 15th of May, 
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before the transaction between the plain- 
tiff and defendant was complete, the de- 
fendant changed its mind and the entire 
risk was got rid of, of which fact the 
defendant did not inform the plaintiff. 
Stuart, V. C, said : " The offer and 
acceptance upon that representation 
took place upon the 10th of May, but 
the policy was not then made, the con- 
tract was not then completed, nor was 
any premium paid by the defendant's 
association until eight days after the re- 
presentations were made and the offer 
accepted. But in the meantime * * * 
the directors of the defendant's associa- 
tion made up their minds not to retain 
any portion of the risk, * * * it was 
upon the 15th of May, before the policy 
was signed that the change of intention 
took place. It was not merely a change 
of intention, but the transfer was then 
actually effectuated. The defendants 
retained no liability whatever. There 
was therefore a representation made 
which was material as an inducement to 
the plaintiff's society to enter into the 
contract at the time when the contract was 
perfected that was no longer a true rep- 
resentation." There was a decree that 
the policy should be cancelled. This was 
affirmed on appeal, 10 Law Times K. 
N. S. 215, Turner, L. J. saying, "I 
take it to be clear that if a person makes 
a representation, by which he induces 
another to take a particular course, and 
the circumstances are afterwards altered 
to the knowledge of the party by whom 
the representation was made and are so 
altered that the alteration may affect the 
course of conduct, which may be pur- 
sued by the party to whom the repre- 
sentation was made, it is the imperative 
duty of the party to communicate to 
the party to whom he has made it the 
alteration of these circumstances." 

In the British Equitable Ins. Co. v. 
The Great Western Railway Co., 38 L. 
J. E. 132, B., in order to effect an in- 
surance on his life, was required to sign 
a declaration with reference to his hab- 
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its of life and health, and to state his 
latest, if other than his usual, medical 
attendant. He signed the declaration, 
and gave a certificate of his health by 
his usual medical attendant, in July 
1868. Notice of acceptance by the com- 
pany was sent August 19th, informing 
him that the premium was payable on 
or before September 9th ; that until 
payment the company would not be lia- 
ble, and that any alteration in his 
health in the interim would invalidate 
the policy, unless the same were dis- 
closed to the manager of the company. 
On September 8lh, the premium was 
paid and a policy delivered, containing 
the condition that any alteration in 
health since the medical examination 
would avoid the policy. On the 17th 
of August (before notice of acceptance), 
B. had consulted a physician, other than 
his usual one, and had been informed 
by him that he had Bright's disease ; 
this he did not communicate to the com- 
pany. He afterwards died and an ac- 
tion was brought by the Great Western 
Railway Company, assignee of the pol- 
icy. A bill was filed to restrain the ac- 
tion. Malins, V. C, granted the 
injunction, holding that while the in- 
quiries as to health had been truly, i. e. 
honestly, answered by the insured, yet 
having signed the declaration with re- 
ference to the latest medical attendant, 
that became a continuing declaration up 
to the time of the payment of the premi- 
um, which had been fixed by the parties 
as the time of the conclusion of the con- 
tract, and hence B. was bound to have 
informed the company of his having 
consulted the second physician. This 
was affirmed on appeal, 20 Law Times 
R. 422. 

The same doctrine has been very well 
expressed on this side of the Atlantic. 
In Whitley v. Piedmont §• Arlington Life 
Ins. Co., 71 N. C. 480 (1874), Rod- 
man, J., said, " No rule seems better 
settled than that upon a contract of in- 
surance, it is the duty of the assured at 
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or before the making of the contract to 
communicate all facts within his know- 
ledge which may affect the risk : 1 Phil. 
Ins. I 524 ; May Ins., p. 200. This 
duty cannot be the less obligatory be- 
cause the assured has shortly before 
represented or warranted a fact to be 
true, which then was true but has since 
ceased to be so. In such case the in- 
surer naturally and rightfully infers 
that the thing continues in the same 
condition as far as the assured knows." 

The continuance of the representation 
will then last up to the conclusion of 
the contract ; the duty of the applicant 
for insurance by no means ends with his 
application and the statements contained 
therein; they constitute a mere proposal : 
Schwartz v. Germania Life Ins. Co., 18 
Minn. 448 (1872) ; but the obligation 
to communicate any change of circum- 
stances does not continue beyond the 
time of an actual making of the contract 
and, therefore, when the insurer has be- 
come legally or equitably bound to is- 
sue a policy, anything thereafter occur- 
ring need not be communicated by the 
assured. 

In Cory et al. v. Patton, Law Bep. 7 
Q. B. 304 (1872), which was an action 
on a marine policy, the defendant 
pleaded that at the time of making the 
policy the plaintiffs concealed a fact 
then known to them, the knowledge of 
which would have affected the conduct 
of the defendant in taking the risk. 
The plaintiffs replied that before they 
had knowledge of the said fact, being at 
a distance from the defendant, they had, 
by letter, directed their agent to effect 
the insurance ; that the plaintiffs had no 
knowledge of the said fact until after a 
reasonable time for the agent to effect 
the insurance had elapsed, and that be- 
fore the plaintiffs knew the fact, the 
agent did apply to the underwriter and 
settled and agreed on the terms of the 
insurance, and the defendant made a 
parol agreement thereby he became 
bound, in conscience and good faith 



though not in law to subscribe a policy, 
and that the plaintiffs, knowing at the 
time the fact was learned by them, that 
the defendants by that time would either 
have effected the insurance or would be 
in honor bound to insure abstained 
from communicating the fact, in good 
faith. To this the defendant demurred, 
and on the demurrer judgment was 
given for the plaintiffs. 

Blackburn, J., said : " It is quite 
clear that there is no obligation to dis- 
close any matter which first comes to 
the knowledge of the assured after the 
policy is made, and one cannot doubt 
that if there was a complete contract to 
execute a policy enforceable in equity 
* * * the court of equity would com- 
pel the party to execute the policy as 
of the date when he was bound to have 
executed it, notwithstanding any in- 
tervening facts, on the principle that in 
equity the thing is considered as done 
when it ought to have been done. The 
non-disclosure of the fact after the 
policy was made, in equity could have 
no more effect than a similar non-dis- 
closure after it was made in law. The 
present is an intermediate case and the 
question which must now be determined 
seems to us to be, whether, after the 
negotiation is complete and the con- 
tract made in good faith and the under- 
writer is under a moral obligation to 
execute a formal policy, the assured is 
bound by good faith to give information 
to the assurer of a matter which would 
make him aware that his bargain was a 
bad one, information which ought to 
have no effect upon him, but would ex- 
pose him to temptation to break his con- 
tract, which as far as the law is concerned 
he may do with impunity, because for 
fiscal purposes the legislature has for- 
bidden the court, either of law or equity, 
to enforce the contract." See also Lish- 
man et al. v. Northern Marine Ins. Co., 
28 Law Times N. S. 168 (1873) ; Rich- 
ard v. Manhattan Life Ins. Co., 31 Mo. 
518. 
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It may then be summed up as the law 
of the question that until a contract of in- 
surance is made, the assured or applicant 
for insurance is bound to communicate 
to the insurer anything, and more es- 
pecially any change in the circumstances 
as they stood at the time of the applica- 
tion, which may affect the conduct of 
the insurer with reference to the insur- 
ance, but that this duty ceases the mo- 
ment the insurer becomes bound in law, 
equity or good morals to carry out the 
contract and deliver a policy, even 
though the information if given would 
enable the insurer to avail himself of a 
technical objection and thus get rid of a 
bad bargain. When the contract is 
really though not formally made will, 
it would seem, depend very much on the 
peculiar circumstances of each case, af- 
fected by the usual course of dealing 
about the subject-matter, and perhaps 
by that of the parties to the case. The 
delivery of a formal paper, as a policy, 
is certainly not in all cases necessary : 
Xenos v. Wickham, Law Rep. 2 E. & I. 
App. 296 (1868) ; Lishman v. Northern 
M. Ins. Co. , supra ; see also Morrison 
v. Universal. M. Ins. Co., 27 Law Times 
R. N. S. 791 (1873) ; nor a receipt 
formally countersigned by the agent, 
though expressly required by the policy. 
In Myers v. Keystone Mutual Life Ins. 
Co., 9 Casey 268, where the policy ex- 
pressly required a countersigning by 
the agent, but was delivered uncounter- 



signed, Lowbie, J., said, "We in- 
cline also to the opinion that, notwith- 
standing the express terms of the policy, 
the countersigning by the agent is not 
under all circumstances essential. On 
an equitable interpretation of the whole 
transaction it may become the duty of 
the court to dispense with a portion of 
the forms of contract if it can find any 
reliable substitute for them, on the prin- 
ciple that cures defective execution of 
powers where the intention to execute 
is sufficiently plain." In this case, 
however, it was held that the delivery 
was a conditional and not a final one ; 
and from it, and other cases, may be 
drawn the rule that the contract of in- 
surance is in fieri while anything re- 
mains " open for dispute or treaty," or 
anything is to be done by the assured ; 
except perhaps where the thing to be 
done is the payment of money, which 
payment has been fixed at a day future 
by the terms of the contract and a prior 
date has been fixed for the commence- 
ment of the risk. See also Schwartz v. 
Germania Life Ins. Co., 18 Minn. 448. 
So that the question of the conclusion of 
the contract resolves itself to that of the 
intention of the parties, and it would 
seem is generally to be decided by the 
jury, though there may arise some cases 
in which it should be passed upon by 
the court. 

H. Bcdd, Jr. 
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State insolvent laws having for their object the release of a debtor from im- 
prisonment, or even distribution of his assets, but not the discharge of bis debts, 
are not superseded by the Bankrupt Act of Congress. 

The Pennsylvania Act of 1842, for the arrest of fraudulent debtors, is in force, 
and although proceedings in bankruptcy will lie for the same causes, yet the courts 
will enforce the Act until proceedings in bankruptcy are actually commenced. 

This was a warrant of arrest under the Act of 12th July 1842, 



